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Introduction 


The Canadian Environmental Protection Act (CEPA) is the most important federal environ- 
mental law. Since its very inception, environmentalists from across Canada have had major 
concerns about its effectiveness, the scope of its application, and its implementation. 


In light of the Parliamentary Review.by the Standing Committee on Environment and 
Sustainable Development, Canadians welcome the opportunity to have their views heard 
on the problems of CEPA, and how the law might be Gino to improve the health of 
Canadians and their environment. 


In mid-1994, members of the Toxics Caucus of the Canadian Environmental Network (CEN) 
decided to study CEPA in anticipation of the Parliamentary Review. Various members of the 
caucus developed background papers on numerous issues relevant to CEPA. These papers 
were released in a document titled Reforming the Canadian Environmental Protection Act. 
This document is a summary of positions on various CEPA issues endorsed by the non- 

- governmental groups listed on the inside of the front cover. 


This summary outlines some 14 issues related to CEPA. Each issue summary is indexed to 
the background papers in the document noted above. The detailed analysis is: EPS in 
each section and should be consulted for further information. 


Finally, while there are additional issues related to CEPA, the 14 issues summarized here 
are what we believe to be the most immediate and important. 
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An Agenda For Reform 


Guiding Principles — 


While this analysis of CEPA is divided into 14 issues, there are two fundamental themes 
that pervade each issue and should provide the framework for the Parliamentary Review. 


(1) | The Need for Strong Federal Leadership 


Why is the CEPA Parliamentary Review so important? The simple response is that the 
Review will provide an opportunity not only to evaluate CEPA, but also to assess the state 
of federal leadership in the protection of the Canadian environment. It is incumbent on the 
Committee to urge the federal government to affirm its interest in Canada’s environment 
and ensure a minimum level of environmental quality for all Canadians. 


(2) Precautionary Principle 


_ The precautionary principle should be a guiding principle in the CEPA review. Principle 15 
of the Rio Declaration defines the Precautionary Principle as follows: 


Where there are threats of serious or irreversible damage, lack of full scientific 
certainly shall not be used as a reason for postponing cost-effective measures 
to prevent environmental degradation. 


In order to implement the precautionary principle, two key points should be considered 
during the CEPA review: 


Onus of Proof: It is fundamentally important that Committee members ask who bears the 
onus of proof when examining any issue within CEPA. The precautionary principle would 
suggest that the party proposing an activity, which may cause harm to the environment or 
human health, should bear the onus to establish that the activity is safe rather than requir- 
ing the government establish that it is harmful. 


Standard of Proof — Weight of Evidence: There is also the question of the standard of 
proof necessary before the federal government can act. Rather than acting only if there is 
absolute proof that something may harm the environment, regulatory action should be 
undertaken if the weight of evidence suggests that such action is appropriate. 


1. The Federal Role 


What CEPA says: 


Although not specifically | 
addressed in the statute, 
the question of the appro- 
priate role of federal re- - 
sponsibility in protecting 
Canada’s environment 
affects virtually every other 
issue relevant to CEPA. 
CEPA was designed and 
applied based on a federal 
interpretation of the scope 
of its constitutional powers 
over the environment. 


A number of mechanisms 
in CEPA are intended to 
further federal-provincial 
“cooperation in environmen- 
tal management. These | 
include equivalency agree- 
ments (where CEPA regula- 
tions would hot apply if a 
province has already imple- 
mented “equivalent” provin- 
cial regulations); adminis- 
trative agreements (where 
both the federal govern- . 
ment and a province 
administer some CEPA 
provisions in partnership); 
and inter-governmental 
agreements (where admin- 
istrative and enforcement 
duties are delegated to a 
province). 


What's wrong with CEPA? 


The federal government has traditionally taken a narrow 
interpretation of its potential constitutional authority in the 
field of environmental management in Canada. The 
problems inherent in this approach could be amplified in the 
“harmonization” initiative currently under way under the 
auspices of:the Canadian Council of Ministers of the 
Environment (CCME). 


In the absence of a strong federal role, the dynamics of the | 


~ harmonization process among the provinces may lead to a 
-“race for the bottom” and the adoption of “lowest common 
. denominator’ national standards. The capacity of the 


process to result in constraints on.the ability of provinces to 
raise standards independently, and to adopt innovative 
policy approaches, are also major concerns. 


Minimum standards of environmental quality must be 


achieved for all Canadians, while providing individual juris- - 
dictions with the freedom to adopt more stringent standards 
if they wish to do so. This will require the federal govern- 
ment to demonstrate leadership in the environmental field. - 
The federal government must affirm its interest in protecting 
Canada’s environment, and make it clear that it will 
intervene to the full extent of its jurisdictional capacity : when 
it feels such actions are Neves rely. 


_ What needs to be changed? 


In sum, the federal government must: 


1.1. Affirm its commitment to be a leader in shaping 
appropriate environmental law and policy in Canada. 

1.2 Establish minimum standards for environmental 
protection. 


Source: The Constitution, Federal-Provincial 
Relations, Harmonization and CEPA. 


Prepared by the Canadian Institute for Environ- 
mental su and Policy. 


1. The Federal Role | | 
The federal government's jurisdiction to most areas relevant to CEPA, and in particular, 
toxics, is well supported under the constitution. 


1.3 . To re-affirm its position, the Preamble of CEPA should be amended to state that the 
federal government should take a national leadership role in establishing national 
environmental quality objectives, guidelines, and standards. 


While inter-governmental agreements are potentially a useful mechanism for facilitating 


federal-provincial cooperation, the process for their development and implementation must 
be improved. 


1.4 The federal government's intention to negotiate an inter-governmental agreement 


should be made public with the opportunity given to the public to comment on draft 
agreements. — 


1.5. . All agreements, once concluded,. should: 


(a) be published in Part Il of the Canada Gazette; 

(b) require annual reporting to Parliament; 

(c) have sunset clauses requiring periodic review; and 

(d) permit the federal government to retain the right to prosecute under federal 
statutes if an agreement exists. 


2. adhe bed Adal and Administration 


What CEPA says: What's wrong with CEPA? 


~ Environment Canada, with On average, only ten prosecutions per year have hea 


the Department of Justice, undertaken under CEPA, and 85% of these prosecutions 
has the authority and are related to just three regulations. There are four main 
responsibility to enforce reasons for this poor enforcement record. First, there is a 
CEPA and its regulations. federal aversion to asserting its constitutional authority to 
CEPA gives enforcement protect the environment. Second, there is a reluctance by 
officers certain powers to Environment Canada to “get tough” with polluters and. act 
carry out these duties. _ as a regulatory and enforcement body. Third, adequate - 
Eighty-six people carry out resources are lacking to fully carry out its enforcement duties. — 
the investigation and en- Finally, inspection and enforcement officers have inadequate 


forcement duties related to powers and authority to adequately fulfil their functions. 
CEPA across Canada. j 


What needs to be changed? 


There are five sets of recommendations necessary to 
improve the enforcement and administration of CEPA. 


2.1 In the context of CEPA, Environment Canada’s 
mandate must be: 


(a) to provide timely information to regulated 
industries; and 

(b) to actively enforce compliance with 
requirements of the legislation when it is 
necessary to do so. 


2.2 The duties of Environment Canada with eas to its 
enforcement mandate must be clearly affirmed in ~ 
CEPA. To realize this, the following structural reforms 
within the Department of Environment COS are 


necessary: 

Source: CEPA and (a) there should be a clear separation between the 
Environmental Law | “promotion and assistance” role and the 
Enforcement. | enforcement functions within Environment 
Prepared by the Canada; | 

Canadian Institute for | (b) prosecutions should be undertaken by 
Environmental Law Environment Canada, without the need to 

and Policy. obtain permission from the BEEN of 


Justice; and 


2.3 


2.4 
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2. Enforcement and Administration 


(c) investigative and legal services staff should be given areater authority to 
decide when to prosecute. 


Inspectors’ powers under CEPA should be expanded to include at least: 

(a) the authority to issue “cease and desist” orders; 

(b) preventative orders; and 

(c) authority to gain entry where an owner refuses consent. 

CEPA should be amended to include a citizen suit to ensure that the requirements of 


the Act and any regulations are met (see ENVIRONMENTAL AND WORKER 
RIGHTS section). 


CEPA should implement administrative Oe ties which is similar to the approach 
followed by the health and safety authority under the Worker's Compensation Board. 


3. Environmental and Worker Rights 


What CEPA says: 


The role of the public in : 
CEPA is carefully defined. 
There are a few rights to 
information, including a 
program called the National 
Pollutant Release Inventory 
(NPRI) which requires large 
facilities to report pollution 
emissions to the public. 


CEPA also includes a 
number of provisions which 
give the public a right to 
review regulatory decisions, 
to request investigations, 
and to sue for damages 
caused by breaking the law. 
CEPA does not include 
specitic.worker rights with 
the exception of a limited 
right in Section 37 that 
offers certain protection to 
employees. 


Source:. Ensuring 
Meaningful Public 
and Worker Involve- 
ment in Environmen- 
tal Protection under 


CEPA. 

Prepared by the West 
Coast Environmental 
Law Association and 
the Canadian Labour 
Congress. 


What’s wrong with CEPA? 


Currently, all Canadians, including industry, regulators,  ~ 
labour groups, environmental groups and the general 
public have limited access to both government and private 


_sector information on pollutants being released into Mie 


environment. 


Further, there are barriers to the civil actions and private 
prosecutions under CEPA. There are also problems with 
the ability of the public to request reviews of regulatory 
decisions, given the inadequacy of regulatory instruments. 


Finally, worker rights are almost non-existent under CEPA. 
CEPA does not recognize the risk workers are exposed to, and 
the role they can play in improving environmental conditions. 


What needs to be changed? 


3.1  CEPA should improve public information rights. 
Measures which would facilitate this improvement 
should include the following: 


A public information registry should be established ~ 
under CEPA. CEPA should specify that the registry 
is to include an electronic component, publicly 
accessible on the Internet. The registry should 
collect information on the following: _ 


(a) information gathered under the National 

_. Pollutant Release Inventory (NPRI); 
(b) monitoring and inspection information; 

(c) information on enforcement activities; 

(d) information relevant to notification regulations; : 
(e) proposals for federal-provincial pamneniz en 
and equivalency agreements; — 
(f) proposals for new regulations, codes of 

practices, and guidelines; and 

(g) pollution prevention plans. 
Confidentiality provisions in CEPA should be 


reformed so they do not block meaningful public 
access to information. 


3. Environmental and Worker Rights 


3.1.3 The National Pollutant Release Inventory should be improved in CEPA,. including 


3:2 


See 


3.2.2 


to provide the NPRI with a sound and broad legislative base in CEPA; 

to include information relevant to emergency planning; 

to collect information on chemical use and pollution prevention; and 

to broaden the scope of the program by reducing the thresholds to include 
more facilities and adding more substances to the NPRI list of substances. 


CEPA should be amended to include a comprehensive set of environmental and 
worker rights, which can evolve into a CEPA environmental bill of rights. 


The environmental rights that should be included are: 


(a) 


(b) 
(c) 


(e) 


a declaration of public trust over federal lands and natural resources over 
which the federal government has jurisdiction; 

a provision to allow citizen suits under CEPA and reform of the law relating to 
private prosecutions (seeENFORCEMENT AND ADMINISTRATION section); 
a provision to remove the barriers to civil causes of action for breaches of 


‘CEPA and its regulations; 


a right to request reviews of the AES) of existing federal regulations to 
protect the environment; and 
a right to receive notices and provide comments on proposed decisions. 


Worker rights should include: 


the right to a joint worker-management environment committee; 


the legal right to refuse to pollute; 

the right to environmental information from the employer; 

the right to whistle-blower protection; 

where a joint environmental committee is not appropriate, the joint health and 


Safety committee should expand its jurisdiction to handle environmental issues; 


compensation must be available for workers who lose their jobs as a result of 
environmental issues; 

worker representatives must have the right to take part in environmental 
inspections and investigations, as they CHER do with regards to 
occupational hazards; and 

the Federal Workplace Hazardous Materials Information (WHMIS) should be 
amended to require that Material Safety Data Sheets (MSDS) include 
information regarding environmental hazards and precautions for clean-up of 
spills and other environmental risks. 


: 4. Economic Instruments 


What CEPA says: What's wrong with CEPA? 


Economic instruments, Economic instruments can be used to supplement, not 
such as environmental replace traditional regulatory regimes. However, even within 
taxes and tradeable pollu- this te nu are ee aoe toh na the 
: use of economic instruments. First, a discharge monitoring 
OPA AU GO system is required. This allows the firm and Environment 

FU RS Re aave Canada to measure pollution levels accurately. Second, 

the potential to alter behav- —Gigarly enforceable environmental quality standards must 
iour by providing monetary be established to serve as baselines for a minimum level of 
incentives to reduce and Or environmental quality that have to be met at all times. 
eliminate the creation and 


discharge of contaminants. . What needs to be changed? 
Currently, there are no " 


specific provisions in CEPA While there may be a potential federal role for a trading. 

pertaining to economic system regarding “non-toxic” air emissions, such a system 

instruments. would require unprecedented federal-provincial coopera- 
tion, as well as facing substantial administrative, monitoring 
and enforcement problems. The situation is even more 
difficult for “toxic” substances. Therefore: 


4.1  CEPA should not be amended to permit trading of 
ocean dumping permits or emissions involving 
substances considered “toxic” under CEPA. This is due . 
to concerns regarding the potential for the degradation — 
of local environments, and due to the administration, 
monitoring and enforcement difficulties of implementing - 
an environmentally acceptable trading system. 


The imposition of discharge fees under CEPA may present 
a number of problems. However charges on the manufac- 
ture, use or processing of “toxic” chemicals can play a role 
in promoting pollution prevention through the reduction and 
elimination of the use and manufacture of toxic substances. 


s CE 4.2 Section 34 of CEPA should be amended to permit 
ource: CEPA and _ imposition of charges on use, processing, manufac- 
Economic Instru- turing, sale, import, or export of a “toxic” substance 
ments. or products containing a “toxic” substance. 

_ 4.8 Revenues raised from such charges should be 


employed to finance federal contributions to the 
National Contaminated Sites Rehabilitation Program. 


Prepared by the 

Canadian Institute 
for Environmental i 
Law and Policy. | Revenues might also be used to support the — 


development and diffusion of skills and technologies 
related to pollution prevention within Canada. 
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What CEPA says: 


Part Il of CEPA establishes 
a process to assess and 
regulate toxic chemicals. 
Under this Part, all sub- 


stances used or imported in 


Canada are put on the 
Domestic Substances List - 
(DSL). From this list, a 
number of chemicals are 
selected for a full assess- 
ment and placed on the 
Priority Substances List 
(PSL). The assessment of a 
PSL chemical determines 
whether it is “toxic” as 
defined by CEPA. If found 
“toxic,” the federal govern- 
ment is given extensive 
power to regulate that 
substance. 


Source: Incorporating 

Pollution Prevention 

into Part il of CEPA: An 
. Agenda for Reform. 


Prepared by the 
Canadian Environmen- 
tal Law Association. 


5. Toxic Substances & Pollution Prevention 


What's wrong with CEPA? 


Part Il has not been an effective mechanism to regulate 
toxic substances. In fact, CEPA has regulated few chemi- - 
cals since its inception. It took five years to assess 44 PSL 
chemicals and even then, 12 of them could not be identified 
as “toxic” or “non-toxic” because of insufficient information. 
Moreover, CEPA does not recognize persistent, | 
bioaccumulative substances as a special threat, and the 
definition of “toxicity” is unnecessarily onerous, making it a 


. very difficult precondition for regulation. Finally, CEPA 
_ focuses on the pollution control approach, and not preven- 


tion, and continues to place the onus of proof to establish 
“toxicity” on the public, rather than the polluter. 


What needs to be changed? 


Part Il of CEPA should undergo significant changes to 
ensure that the Act will protect human health and the 


environment, including: 


5.1 There should be a Legislated Declaration of a 

- National Policy of Canada that the use, generation 
and release of pollutants should be prevented. 
Further, there should be a commitment to virtually 
eliminate the use, generation and discharge of 
persistent toxic substances by 2004 and to reduce 
the use, generation and release of other toxic sub- 
stances by 50% by the year 1999. An improved 
National Pollutant Release Inventory could be used 
to measure progress in this regard. 


5.2  CEPA should formally adopt a pollution prevention 
approach that seeks to avoid the use and generation 
of toxic substances. The most stringent definition of 

this term should be used. — 


5.3 A Sunset Chemical Protocol should be adopted, 
designed to identify the hazardous characteristics of 
the substances of greatest concern (such as those 
that are persistent and bioaccumulative), and 
timetables developed to phase them out. 
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5. Toxic Substances & Pollution Prevention 


5.4 | CEPA should incorporate a chemical class approach to regulation rather than a | 
substance-by-substance de Priority should be over! to chlorine as the focus 
of this effort. 


5.5 Areview of the definition of toxicity is required, placing emphasis on Rea aa 
the inherent characteristics or properties of toxic chemicals. In cases where there is 
an information gap, the interest using or importing the substance must ensure that all 
the information necessary to make an assessment is available and that rather than 
waiting for absolute scientific proof, regulatory action should be taken based on the 
weight of evidence. | 


5.6 In addition to the Sunset Chemical Protocol, CEPA should incorporate programs to 
reduce the use and generation of toxic substances, including: 


(a) pollution prevention programs, which will require facilities to develop RE for 
reductions and implement them; 

(b) technical/financial programs; 

(c) integration of pollution prevention in federal approvals and enforcement. 
actions, institutional reforms, such as Foleisen Prevention Institutes pat 
universities; and 

(d) various other toxic use reduction programs. 


5.7 There should also be mechanisms to ensure that those affected in the movement to 
cleaner production processes, such as workers and communities, are protected in a 
fair way and that they have a legitimate role in decisions pertaining to the planning 
for transition to a non-toxic economy. 


5.8 There should be provisions for financial compensation and other measures for 
workers who lose their jobs as a result of the “transition to a non-toxic economy.’ 
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6. New Chemical Substances 


What CEPA says: 


Part Il of CEPA deals with 

~ toxic chemicals including 
those new to commercial 
use in Canada. Under 
Section 26, new chemicals 
must be screened before 
they can be imported or 
manufactured here. If they 
are considered “toxic,” as 
defined under CEPA, then 


the Minister of Environment 


can impose any condition 
on their use, release or . 
importation. 


Source: CEPA, 
Chemical New 
Substances, and 
Biotechnology. 


Prepared by the 

Canadian Institute 
for Environmental 
Law and Policy. — 


What's wrong with CEPA? 

CEPA’s screening of new chemicals depends on the defini- 
tion of “toxic.” This definition is very narrow and few new 
chemicals so far have been declared “toxic.” As a result, 
they are often not regulated: Even if a chemical is declared 
“toxic,” companies are not required to follow pollution pre- 
vention measures: a new “toxic” substance can still be 
released into the environment. This narrow definition poses 
a problem for a number of new chemicals that need to be 
addressed through the weight of evidence approach. 


Chemical by-products, which often cause significant envi- 
ronmental concerns, are explicitly exempt from CEPA. Also, 
CEPA exempts new chemicals that are regulated by other 
departments and laws. Pesticides, for example, are 


screened in a different way than industrial chemicals. - 


Furthermore, the public has an extremely: limited role in 
determining whether a new chemical is “toxic,” or what 
management options should be employed for a “toxic” 

chemical. 


Finally, CEPA may allow for a different level of assessment 
for chemicals intended for export, than those which are _ 

used in Canada. This double standard can result in poten- | 
tially lower environmental standards in importing countries, 

as compared to standards in Canada. 


What needs to be changed? 


The pre-commercial screening of chemicals can be the 
ultimate preventative activity. Rather than waiting for chemi- 
cals to cause damage, they can be severely restricted or not 
allowed at all. Thus, CEPA should be amended, including: 


6.1 The definition of “toxic” needs to be amended in 
~ CEPA to reflect the intrinsic characteristics of a toxic | 
substance. Assessments of chemicals should be 

based on the weight of evidence. 
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6.2 
6.3 


6.4 


6.5 


6.6 


6.7 


6. New Chemical Substances 


The use or manufacturing of new chemicals which are persistent, bioaccumulative 
and toxic should not be permitted in Canada (the “sunrise” clause). These.chemicals 
cause significant damage to human health and the environment. 


New chemicals which are toxic, but not persistent or bioaccumulative, should only be 
allowed if their users develop pollution prevention plans acceptable to DOE to 
ensure no release to the occupational or general environment. . | 


By-products should no longer be exempted from the CEPA screening process for 
new substances. 


Other statutes regulating new substances must include the following provisions to 
ensure that all statutes regulating new substances are as stringent as CEPA and 
avoid being exempted under CEPA: 


(a) assessment of toxicity; 
(b) public participation; and 
(c) prevention options for substances that are toxic or are suspected of Hie 


The public participation provisions of CEPA need to be improved to allow Canadian 
citizens a role in decisions regarding new chemicals. 


CEPA should be changed to ensure that new chemicals intended for Sonn are 


assessed the same way as chemicals intended for domestic use. Substances 


prohibited in Canada should also be prohibited from export. : 
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_ 7. Ocean Dumping | a 


What CEPA says: What's wrong with CEPA? 


Part VI of CEPA pertains to Historically, government regulation has discriminated 


regulating the “deliberate against oceans compared to fresh water environments. The 
disposal at sea from ships, collapse of commercial fisheries soundly discredits the 
aircrafts, platforms or other popular view that oceans are infinite systems which can 
anthropogenic structures.” absorb all abuses. Still, Canada’s approach to regulating 


Under these provisions, no ocean dumping ignores this reality. 
person can dispose of any 
substance unless a federal 
permit has been issued and 
other certain exceptions 
have been met. Public 
notice must be given that a 
permit has been granted. 
The applicant may file a 
notice of objection if the 
permit is not issued, or is 
issued with unfavourable 
terms. The Act also con- | 
tains powers with respect to 
_ inspections, recovery of 
costs, and search and 
seizure. 


Within the context of pollution prevention, CEPA does not 
mandate the reduction of wastes normally dumped in the 
ocean. Nor does CEPA prohibit the dumping of toxic chemi- 
cals (including radionuclides) or materials contaminated 
with these substances, in spite of the fact that once dumped 
they are effectively released into the marine environment 
with no realistic means of recovery or control, and there is 
no accounting for cumulative effects: Critical ecological 

_ zones (i.e., spawning grounds, benthic nutrient pumps, 
lobster grounds) are not explicitly protected. Ocean dump- 
ing permit fees do not reflect the cost of degrading the 
marine environment, effects monitoring, or enforcement. 
Public intervention in the permitting process is poorly 
accommodated. 


What needs to be saa 


CEPA Part VI should be amended to ensure the main- 
tenance of marine ecological functions (see COASTAL 
ZONE MANAGEMENT section) and to prevent pollution 
(see TOXIC SUBSTANCES AND POLLUTION PREVEN- 
TION section). Provisions would: 


7.1 Prohibit dumping of any toxic substances or 
materials contaminated with toxic substances, 

| including all radioactive wastes. 

Sources: Ocean 


; 7.2 Require dumpin Yermit a lications to show there 
Dumping. q pee PP 


are no means of avoiding creation of the waste to be 
dumped. 


Prepared by the West 
Coast Environmental 
Law Association. 
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7. Ocean Dumping | 


7.3 Require permit applications to show that ocean dumping of wastes is the best 
environmental option and will not pose a hazard to the environment. 


7.4 Be linked to Part | (environmental quality objectives), Part Il (toxics), Part III 
(nutrients), and a new Part pertaining to coastal zone Potten prevention (see 
COASTAL ZONE MANAGEMENT section). 


7.5 Explicitly protect critical areas such as spawning grounds or habitat, Benth and | 
other nutrient pumps, and fishing zones. 


. 7.6 Increase ocean dumping fees consistent with the Sliter à pays ee and 
sufficient to cover costs of processing the application, public consultation, long term 
monitoring of effects, enforcement and remediation or retrieval if necessary. 


7.7 Close definition loopholes to include disposal in intertidal zones, creation of artificial 
structures such as islands, reefs and dive sites, and the dismantling of such 
structures. 


7.8 Provide for effective public participation in permitting process including. the right to 
appeal a permit. 
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8. Coastal Zone Management 


What CEPA says: 


Coastal zone management 
(CZM) is an ecosystem- 

. based approach to manag- 
ing human activities at the 
land-sea interface (defined 
broadly to include the limits 
of Canada’s Exclusive 
Economic Zone and inland 


watersheds) and accounts : 


for all human and ecologi- 
cal interactions within that 
zone. Because Canada is 
bounded by three oceans, 
the coastal zone is signifi- 
cant economically, culturally 


and ecologically. Currently, - 


there is no reference to or 


‘provision for CZM in CEPA. . 


However, CEPA does deal 
with some CZM compo- — 
nents through regulating 
toxic chemicals, ocean 
dumping and discharge of 
nutrients (See sections 
TOXIC SUBSTANCES 
AND POLLUTION PRE- 
‘VENTION and OCEAN 
DUMPING). 


Source: Coastal Zone 
Management: Issues 

for the Five-Year | 
Review of CEPA. 


Prepared by the 
Conservation Council 
_ of New Brunswick. 


What’s wrong with CEPA? 


Canada does not have a coastal zone ed policy 
or a regulatory framework. Therefore, efforts to maintain 


- coastal ecological functions, biodiversity and habitat, to 


name a few components of CZM, are disjointed and on the 
whole ineffective. Pollution, both from point and non-point 
sources, is one of the major contributors to coastal eco- 
system. degradation. CEPA, largely because of its narrow 
substance-by-substance approach and its lack of emphasis 
on prevention and cumulative effect, is inadequate to 
protect against Sued degradation. 


What needs to be changed? 


Canada must develop both a policy and a legislative frame- 
work for CZM which has as its primary goal the restoration 
and maintenance of coastal ecological functions and 
biodiversity. Within this framework, CEPA should be the 


_ primary legislative vehicle for preventing both point and 


non-point source pollution in coastal zones. pile 
CEPA should enable the following initiatives: 


8.1 Develop environmental quality objectives, guidelines 
and codes of practice explicit to maintaining 
ecological functions and biodiversity in coastal zones 
and direct research and morons efforts to Ro 
these objectives. ; 


8.2 Mandate pollution prevention ee TOXIC 
SUBSTANCES AND POLLUTION PREVENTION 
section) across all sources, addressing cumulative 
effect and restoration of degraded sites, and 
providing vehicles for federal-provincial cooperation 
in the development of pollution prevention and 
remediation plans. 


8.3 Provide for public participation in decision-making, 


developing and implementing plans and measures, 
monitoring and reporting on environmental quality, 
and access to information. 
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8.4 


8.5 


8. Coastal Zone Management 


To supplement these pollution prevention and site remediation provisions, a Canada 
Oceans Act should be developed which would include provisions for other CZM 
components: protection of biodiversity, habitat, and critical natural areas; sustainable 
resource harvesting and extraction; and a science and ees) agenda to 
support these. 


The final CZM component, watershed (land and water use) management, should be - 
provided for through the existing Canada Water Act or a new Coastal Zone 
Management Act. 


et 


What CEPA says: 


The federal government 
uses Part Il of CEPA, 
TOXIC SUBSTANCES, to 
regulate some air pollutants 
through its “toxicity” screen. 
In addition, the federal 
government regulates fuel 
content and vehicle emis- 
sion standards from the 
transportation sector, one of 
the largest sources of air 
pollution. Fuel content is 
regulated by CEPA, while 
emission standards fall 
.under the Motor Vehicle 
Safety Act and are adminis- 
tered by Transport Canada. 


CEPA also provides Envi- 
ronment Canada with the 
authority to conduct air 
monitoring, and allows the 
setting of Objectives, 
Guidelines and Codes of 
Practice. 


Source: Regarding Air 
Quality Issues and 
The Review of CEPA. 


Prepared by Pollution 
Probe. 


9. Air Pollution 


What's wrong with CEPA? 


CEPA only deals with fuel content, while new vehicle emis- 
sions standards are regulated by Transport Canada under 
the Motor Vehicle Safety Act: CEPA should address both 
issues because they are closely related. Vehicle emission 
standards are clearly an environmental issue and should 
not be covered under legislation written to address seat belts. 


-In addition, CEPA does not ensure that Canadians are 


protected by enforceable ambient air quality standards for 
all significant air pollutants. CEPA does not stipulate the 
minimum requirements for an adequate ambient air quaiity 
monitoring network. Finally, under CEPA the setting of 
objectives, guidelines and codes of practice occurs without 


timelines for implementation, without public participation 


and without periodic review processes. 


What needs to be changed? 


The federal government needs to establish its authority 


_over air pollution, since it significantly affects the condition of 


the environment and human health in many areas of 
Canada. CEPA can become an important part in preventing 
air pollution. Changes should include: 


9.1 CEPA should provide Environment.Canada with the 
authority to set strict emission standards on all new 
vehicles. These standards should conform at least — 
with the Low Emission Vehicle Program already 
adopted by California, British Columbia and several 
northeast states. | 


9.2 CEPA should contain enforceable air standards for a 
variety of air pollutants. 

9.3 “Toxic” air pollutants should either be phased-out 
and banned, or be subject to pollution prevention plans. 


9.4  Finally, CEPA should recognize that air pollution 
from fuel sources results from both combustion and 
evaporation: ; 
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10. Biotechnology 


What CEPA says: 
Biotechnology is defined in 
CEPA as “the application. of 
- Science and engineering in 
the direct or indirect use of 
living organisms or parts or 
products of living organisms in 
their natural or modified — 
forms.” This broad definition 
includes many applications, 

_ including those developed by 
genetic engineering methods. 


CEPA includes biotechnology 
products in Part ll: TOXIC 
SUBSTANCES and applies a 
screening methodology 
similar to that of new chemi- 
cals. That is, under Section 26 
_of CEPA, new biotechnology 
products must be screened 
before they can be imported 
or manufactured in Canada. If 
they are considered “toxic,” as 
defined under CEPA, then the 
Minister of Environment can 
impose conditions on.their 
manufacture, use, release or 
importation. : 


Source: CEPA, Chemi- 
cal New Substances, 
and Biotechnology. 


Prepared by the 

_ Canadian Institute for 
Environmental Law 
and Policy. 


What’s wrong with CEPA? 

Even though CEPA is the main environmental law, most 
biotechnology products are released into the environment 
without CEPA having any role. That is, most products of 
biotechnology are not regulated under CEPA, but under other 
laws. This allows for inconsistent screenings of biotechnology 
products and can result in vastly different results. 


Under CEPA, biotechnology products are only regulated - 
if they are declared “toxic” as defined by the Act, and since 
this definition is very narrow, few new biotechnology prod- 
ucts will be regulated. Even if a biotechnology product is 
declared “toxic,” companies are not required to follow pollu- 
tion.prevention measures; a new “toxic” biotechnology 


product can still be released into the environment. 


Furthermore, “toxicity” is the only criterion by which 
biotechnology products are assessed under CEPA. 
Regulating biotechnology product based on toxicity is 
insufficient because toxicity was designed to address __ 
chemical substances and therefore does not capture the 
potential range of effects on the environment and health 
from biotechnology products. | 


Finally, citizens have very little input into decisions made 
regarding Stee Ody, products. 


What needs to be changed? | 


Biotechnology products represent a number of unique risks 


to the environment and human health. Since many such 
products include living beings, which can reproduce and 
spread, it is very difficult to control them once they are 
released into the environment. Also, the technologies em-: 
ployed in genetic engineering are very recent, resulting 
often in great uncertainty when these products are evalu- 
ated for environmental and human health effects. There- 
fore, a separate Part, dealing specifically with biotechnology 
products, should be established under CEPA. This new Part 


should include the Tolowing, 
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10. Biotechnology | : 
10.1 If different laws continue to be applied to different biotechnology products, all 
biotechnology products released into the environment should be evaluated with the 


same criteria, same standards for public participation and available prevention 
options as in CEPA. 


10.2 All biotechnology products should be evaluated on the basis of: 


(a) their direct, indirect, long-term, and cumulative environmental and human 
health effects, and their impact on biodiversity; 

b) their purpose; 

) their efficacy; 

) their biological and ecological characteristics; 

e) the availability and effectiveness of monitoring, preventing and treating the 
waste associated with biotechnology products; and. 

(f) the availability of alternatives to a proposed product. 


10.3 The testing of biotechnology products in the open environment should only occur 
_ with specific approval of the Minister of the Environment. Any violations of the _ 
conditions of the approval should be prosecuted. © 


10.4 The public should have a greater role in decisions on biotechnology products, 
including the right to appeal decisions, the right to be informed of tests in their 
community, and the right to access the information used to evaluate the 
biotechnology product. 


10.5 CEPA should require the Minister of the Environment to establish a publicly 
accessible database on all environmental releases of biotechnology products. 


“10,6 In addition, since many new biotechnology products are entering the market and 
many issues are arising, a Royal Commission on Biotechnology should be 
established to debate these issues in a broad and conclusive manner. 
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11. Biodiversity & Ecosystem Approach 


What’s wrong with CEPA? 


Canada must act on its obligation to implement the 
Biodiversity Convention. This must be done by employing 
an ecosystem approach to biodiversity protection. 


What CEPA says: 


In December of 1993; the - 


Canadian government 
ratified the United Nation’s 
Biodiversity Convention. 
Biodiversity reflects the 
variety of life on earth. In 
turn, the ecosystem ap- 
proach involves applying 
ecological principles to 
resource management and 
government decision- 
making to ensure the long 
term health of ecosystems. 
There is no direct recogni- 
tion of biodiversity or the 
need for an ecosystem 
approach in CEPA. 


Source: Biodiversity 
and the Ecosystem 
Approach: Issues for 
the Five Year Review 
of the Canadian Envi- 
ronmental Protection 


Act. 

Prepared by the 
Environmental Law 
Centre (Alberta) 
Society. 


What needs to be changed? 


CEPA should be changed to give the federal government 
the direct legislative power to preserve and improve 
biodiversity via an ecosystem approach. 


11.1 


11.3 


11.4 


Wali 


11.6 


The definition sections of CEPA should be amended 
to define the ecosystem approach and the meaning 
of biological integrity of ecosystems. In addition, 
definition of environment should be changed by 
adding that “ecosystems include associated 


biodiversity." 


Section 7 of CEPA should be amended to ensure 


_ biodiversity is included in provisions pertaining to 


research, monitoring and publications. 
CEPA should be amended to include the term 


_ Surisdictional entity” that is, the right to control parts 


of the environment for biodiversity protection. 


CEPA’s preamble should be amended to include: 
“Whereas the Government of Canada in | 
demonstrating national leadership should work 


-With other jurisdictional entities, including other 
. governments and Canadian citizens to establish 


national environmental quality objectives, ecosystem 
approaches, objectives and indicators, URSS 
and codes of practice." 


Section 8 should be amended to include provisions 
for the setting of ecosystem objectives and guide- 
lines for adopting an ecosystem approach. 


Sections 6, 7, 8, 9 and 13 should be amended to 
ensure that the terms ecosystem approach and 
jurisdictional entities are incorporated. 
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11. an & Ecosystem mpproseh | 


11.7 CEPA should be amended to enable an ecosystem response approach to identify 
potentially toxic substances, or groups or mixtures of substances. CEPA should 

~ articulate ecosystem quality objectives, such as the maintenance of ecosystem _ 
integrity, to identify unacceptable risk or to determine the toxicity of substances. 


11.8 To fulfil Canada’s obligations under the Biodiversity Convention, Sections 26 and 34 
of CEPA should be amended so that pesticides are assessed for toxicity and if 
determined toxic, regulated under CEPA. 
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12. Emergency Planning 


What CEPA says: 


At present, there are no 
specific provisions relating 
directly to emergency  . 
. planning. Part Il of CEPA 
contains some sections 
which could require infor- 


mation that would assist in : 


the development of plan- — 
ning programs in cases of 
environmental emergen- 

- cies. The development of 
NPRI under Section 16 is a 
first step in this regime. 


Source: CEPA and 
Emergency Planning. 


Prepared by the West 
Coast Environmental 
~ Law Association. 


What’s wrong with CEPA? — 


CEPA simply does not address emergency planning, even 
though industrial accidents involving hazardous chemicals 
are a significant threat to the health of workers and the 
environment. While other programs, such as the one done 
by the Major-Industrial Accidents Council of Canada, are 
useful, they do not require the development of emergency 
response plans or the reduction of hazardous SERS 
used or stored on Sie | 


What needs to be changed? 


CEPA needs to include provisions that prevent industrial 
accidents and disasters caused by hazardous chemicals. 


ra 
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12.3 


12.4 


CEPA should be amended to require that Environ- . 
ment Canada identify a list of chemicals which have 
the potential to cause serious accidents and then | 
identify their appropriate threshold quantities. For 
those substances over the threshold, the facilities 
should report the maximum and average quantities 
of chemicals stored on site. This information should 
be public. 


All facilities which meet the threshold limits, including 


those owned or operated by the federal government, 


should prepare reduction measures and emergency 


_ preparedness plans. 


CEPA should mandate the federal government to 
work with the provinces, and if necessary unilaterally, 
to prepare mandatory emergency planning 
requirements for all other industries. 


‘CEPA should be modified to accommodate the 


aspects under federal jurisdiction of the International 


_ Labour Organization (ILO) Convention on the 


Prevention of Major Industrial Accidents. 
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13. Putting the Federal House in Order 


What CEPA says: What's wrong with CEPA? 


Part IV of CEPA gives There has been a failure by the federal government to 
Cabinet the power to Issue adequately address the impact of its own operations on the 
environmental guidelines environment. The emphasis in CEPA is on voluntary action; 


that apply to federal depart- the Minister of the Environment, with few exceptions, can 
ments and agencies. Under only issue non-enforceable guidelines to other departments. 


Part IV, Cabinet also has There is strong evidence that these voluntary measures 
the authority to develop have failed. Second, to regulate, the federal Cabinet must 
regulations governing ~ establish that there is no other authority to issue the regula- 
waste handling and dis- tions, and that the Minister who has responsibility for that 
posal practices as well as area concurs (which is highly unlikely). Moreover, only one 

discharges of pollutants by . regulation has been issued, where the Act does give 
federal agencies. express authority to regulate. 


What needs to be changed? 


Federal agencies should undergo the same scrutiny as any 
other individual or organizations that may cause harm to the 
environment. To achieve this: 


13.1 The government must affirm CEPA’s role as the 
paramount environmental law. The Act should be 
~ amended to give the Minister of Environment the 
right to enact, with Cabinet approval, regulations 
governing other departments, agencies, boards and 
__ crown corporations and to enforce them adequately. — 


13.2 Under CEPA, the Governor in Council should 

: be permitted to make regulations to protect the 
Source: CEPA and the environment with respect to federal works, under- 
Federal House in takings or land, and with respect to the activities and 
Order: Reforming the operations of federal departments, boards, agencies 
Federal Government's and crown corporations. These regulations would 
Environmental take precedence over other eculevone| under any 


Performance. other Act of Parliament. 
Prepared by the 


Canadian Institute for 
Environmental Law 
and Policy. 


13.3 In the absence of regulations developed by the | 
Governor in Council, the Minister of the Environment 
should be permitted to make “Environment Protec- 
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13.4 


13.5 


13. Putting the Federal House in Order 


tion Orders” to protect the environment with respect to federal works, undertakings 
or lands and with respect to activities and operations of federal agencies, 
departments, boards and crown corporations. 


Each federal department should develop Environmental Mee C ea ay Plans, 
outlining how its operations and activities will: 


(a) reduce or eliminate pollution; 


(b) promote natural resource conservation; and 


(c) protect biodiversity. 


. The proposed federal Environmental Commissioner can ensure that such 


departmental Environmental Management Plans are implemented and publicly 
reviewed. 
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14. Transboundary Movement of Wastes 


What CEPA says: 


_ Sections 41 and 43-45 
address the “Export and 
Import of Toxic Substances 
and Waste Materials.” They 


allow the federal government : 


to decide which hazardous 
wastes require advance 
notification for export or 


import. The federal govern- 


ment publishes these notifi- 
cations in the Canada 
Gazette, and exporters and 
importers must then follow 
specific conditions in moving 
hazardous wastes. Also, 
substances prohibited under 
CEPA may only be exported 
for destruction purposes. 


CEPA is used to fulfil Cana- 
da’s obligation under the 
Basel Convention on the 
Control of Transboundary 
Movements of Hazardous 
Wastes and their Disposal. 
Canada ratified the Basel 
Convention through the 

- Export and Import of 
Hazardous Wastes Regula- 
tions under CEPA. | 


Source: Canadian Envi- 
ronmental Protection Act 
Review: Transboundary 
Waste Movement 


Provisions. i 
Prepared by the Ontario 
Toxic Waste Research 
Coalition. 


What's wrong with CEPA? 


CEPA does not require minimizing the production of hazard- 
ous wastes in Canada, nor does it ban the import or export 
of such wastes. Instead, under CEPA the movement of 
hazardous wastes is legitimized. Only notices of import and 
export activities are required. Moreover contrary to its inter- 
national obligations, Canada continues to allow hazardous 
waste exports to non-OECD (the Organization for Eco- 
nomic Cooperation and Development) countries. : 


CEPA does not address municipal, non-hazardous solid 
wastes, which are increasingly being moved between Canada 
and the U.S., undermining local and provincial 3Rs programs. 


_ What needs to be changed? 


The generation of hazardous and municipal solid wastes 
Causes many environmental and social problems. The 


transboundary movement of such wastes does little to 


address these problems. Rather, it just places them some- 


where else. Thus, changes to CEPA and the Export and 


Import of Hazardous Wastes Regulations should include: 


14.1 The import and export of prohibited substances 
should be banned. 


14.2 The phase out of exporting hazardous wastes for 
recycling to non-OECD countries by December 
1997. This change is needed to fulfil commitments 
made under the Basel Convention. 


14.3 Exporters and importers of hazardous wastes should 


be required to develop plans to phase-out such 
imports and exports. 


14.4 The transboundary movement of municipal solid 
wastes should be included under CEPA, and their. 
export and import phased-out. 
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